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l. INTRODUCTION

In this Oder, the Commssion: (1) finds that Casco Bay
I sland Transit District (CBITD) has properly sized its fleet for
regul ar route service; (2) institutes new record keeping
requirenents for CBITD, (3) institutes a new process for
notifying the Conm ssion of CBITD s intention to acquire a new
vessel; (4) finds that CBITD and A de Port Mariner Fleet, Inc.
(OPMF) conpete in the sanme market for charters of fewer than 150
passengers; (5) finds that CBI TD does not have an undue advant age
because of its ability to price its small charters at marginal
costs;! (6) defines the term*“incidental tour and charter”; and
(7) commts to institute a rulemaking to revise Chapter 520 of
our Rul es.

11. PROCEDURAL HISTORY

On February 24, 1998, the Comm ssion received a conpl ai nt
from OPMF al l eging that CBITD was using funds fromits regul ated
busi ness to purchase a vessel for use in unregul ated tour and
charter activities. On February 27, 1998, CBITD filed a Petition
Under 35-A MR S. A 88 902, 1101 For Approval of a Loan and
Pl edge of Assets with the Comm ssion relating to the purchase of
a new vessel, the Bay Mist. The Petition was given a separate
docket, Docket No. 98-147. On March 3, 1998, the Conm ssion sent
a letter to CBITD requesting a response to the conplaint within
10 days pursuant to 35-A MR S.A 8 713. In particular, the
Comm ssi on requested that CBITD explain how M. Libby's conplaint
related to the purchase of the Bay Mist. On March 11, 1998,
CBITD filed its response to OPMF s conplaint. On March 19, 1998,
both CBITD and OPMF fil ed supplenental letters further detailing
their positions. On March 23, 1998, CBITD fil ed an additi onal
response to OPMF s March 19th filing.

!Commi ssi oner Di anond di ssents fromthis finding. See
attached Di ssenting Opinion.
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On March 23, 1998, the Conm ssion approved CBITD s Petition
for Approval of a Loan and Pl edge of Assets. During its
del i berations, the Conm ssion determ ned that the conplaint filed
by OPMF raised issues which warranted further investigation.
Thus, on March 26, 1998, the Exam ner issued a procedural order
delineating the scope of this Investigation. Specifically, the
procedural order stated that the Comm ssion had opened this
| nvestigation pursuant to 35-A MR S. A 8 713 which precludes a
utility fromcharging its rate payers for costs attributable to
unr egul at ed busi ness ventures undertaken by the utility. 35-A
MR S. A 8 713. The procedural order also noted that Section 713
al so requires the Comm ssion to attenpt to ensure that no utility
has an undue conpetitive advantage in a conpetitive narket due to
its utility status. Finally, the procedural order granted the
petitions to intervene of Bay View Cruises and Personal Touch
Catering. The OPA intervened as a matter of right on March 27,
1998.

On Cctober 2, 1998, and Cctober 8, 1998, hearings were held
inthis matter. OPM-, OPA, and CBITD each filed opening briefs
on Cctober 27, 1998, and reply briefs on Novenber 3, 1998.

I11. APPLICABLE STATUTORY PROVISIONS

A. CBI TD s Enabling Leqgi sl ati on

Prior to 1981, CBITD s predecessor, Casco Bay Lines,
provi ded both ferry service and tour and charter service to the
i slands of Casco Bay, although it overenphasi zed the tour and
charter business to the detrinent of regular route custoners.
When Casco Bay Lines decl ared bankruptcy in 1980, the islanders
worked to create a transportation district which would be run by
the islanders and which would focus on the provision of regular
route service to the islands of Casco Bay. As a result, the
Legi sl ature created CBITD by a special act in 1981. CBITDis a
rate payer-owned public utility with authority to:

do things necessary to furnish waterborne
transportation in this area, including
incidental tour and charter service, for
public purposes in the interest of public
heal th, safety, confort and conveni ence of
the inhabitants of the islands conprising the
district.

Private and Special Laws 1981 Ch. 22, § 1.

One of the central disputes in this Investigation is
what the Legislature intended when it included the phrase
“incidental tour and charter” in the enabling |egislation. OPM
and OPA believe the phrase is “a restriction that was included to
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ensure that CBITD did not repeat the sins of its predecessor CBL
by enphasi zi ng tour and charter services over its responsibility
to provide regularly scheduled ferry service . . .” CBITD argues
that inclusion of the phrase was a recognition that tour and
charter revenues provided “significant support” to regular route
operations and that it was inportant that CBITD be permtted to
continue that business. This issue will be discussed and
resolved in its entirety bel ow

B. 35-A MR S.A. 8 713 and Chapter 820

In May 1997, the Legislature enacted L.D. 502, "An Act
to Require Fair Conpensation for Rate Payer Assets Used by a
Subsidiary or Affiliate of a Uility." This Act is codified in
sections 707, 713, 714 and 715 of Title 35-A. The Legislature
was concerned about electric and gas conpani es’ diversification
into unregul ated activities. See L.D. 502, Summary (118th
Legi slature 1997). Gven the relatively risky nature of entering
conpetitive markets, the Legislature wanted to ensure that the
costs of any such ventures were not borne by the utility s rate
payers.

At issue in this case is the application of Section 713
to CBITD and its incidental tour and charter business. Section
713 provi des:

A utility may not charge its rate payers for
costs attributable to unregul at ed busi ness
ventures undertaken by the utility or an
affiliated interest. The Conm ssion shal

all ocate between a utility's sharehol ders and
rat epayers, costs for facilities, services or
i ntangi bl es, including good will or use of a
brand nanme, that are shared between regul at ed
and unregul ated busi ness activities. The
Comm ssion shall also attenpt to ensure that
the utility or the affiliated interest does
not have an undue advantage in any
conpetitive market as a result of its

regul ated status or its affiliation with a
regulated utility.

35-A MR S.A 8§ 713. Thus, Section 713 precludes a utility from
charging its rate payers for costs attributable to unregul ated
busi ness ventures undertaken by the utility and requires that the
Comm ssion attenpt to ensure that no utility has an undue
conpetitive advantage in a conpetitive market due to its utility
status. 1d.

Chapter 820 of our Rules, Requirenents for Non-Core
Uility Activities and Transactions between Affiliates,
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i ncorporates the principles established in Robert D. Cochrane v.
Bangor Hydro-Electric Company, Request for Commission
Investigation into Bangor Hydro-Electric Company"s Practice of
Installing or Monitoring Security Alarm Systems, Docket

No. 96-053 (Jan. 28, 1997) and effectuates the requirenents of
L.D. 502. Wile the statutory provisions associated with L.D.
502 apply to all utilities generally, consuner-owned utilities,
as defined in 35-A MR S. A 88 3501 and 6101, are exenpt from
Chapter 820. Wile CBITD does not specifically neet either
definition of a consuner-owned utility because it is neither an
el ectric conpany nor a water utility, CBITD is a consuner-owned
water transportation utility -- the only one in the state.

I n pronul gati ng Chapter 820, we did not contenplate the
application of Chapter 820 to CBITD and if we had, we likely
woul d have specifically exenpted it because CBI TD does not have
an incentive to shift costs for the benefit of its sharehol ders
and to the detrinent of its rate payers because its sharehol ders
and rate payers are identical. Thus, we decline to apply the
specific standards set forth in Chapter 820 to CBI TD.

C. Conflicting Nature of the Applicable Statutes

The Comm ssion nmust find a way to effectuate the policy
goal s of the applicable statutes -- despite the fact that those
goals often conflict with one another. W recognize that CBITD s
enabling | egislation nmade clear that the Legislature authorized
CBITD s participation in non-regul ated activities. On the other
hand, the Legislature has also stated that the Conm ssion nust
ensure that public utilities do not use their regul ated status as
a neans to conpete unfairly in conpetitive markets. Qur deci sion
today reflects our best effort at effectuating the Legislature's
intended policies. The parties should recognize that if they
di sagree with our decision, the Legislature may be the proper
pl ace for resolution of these conflicts in the underlying goals
and policies of the |egislation.

IV. CBITD MUST PROPERLY SIZE ITS FLEET FOR REGULAR ROUTE SERVICE

As stated earlier, this Investigation resulted froma
conplaint by OPMF that CBITD had i nproperly acquired a new
vessel, the Bay Mist, for use in providing tour and charter
service. As this Investigation has unfol ded, the sizing of
CBITD s fleet for regular route service has energed as one of the
nost inportant issues in this case. Indeed, whether CBITD s tour
and charter services are incidental to its regular route service
turns on the determ nation of whether CBITD s fleet is correctly
sized. For the reasons set forth below, we find that CBITD
currently requires four vessels plus a spare to provide regular
route service.
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A CBI TD s Methodol ogy For Sizing Its Fl eet

CBI TD provi des year-round passenger ferry service to
six islands in Casco Bay. CBITD clains that it needs five
i nt erchangeabl e vessels to provide safe, reliable, econom cal
year-round, regular route service -- four vessels for regular
route service and one vessel as a spare.

Prior to the acquisition of the Bay Mist, CBITD s fifth
vessel was the Quickwater, a specialized, small vessel which was
purchased in 1995 pursuant to an agreenent with MKinley Partners
Limted Partnership (MPLP) to increase service to D anond Cove on
Great Dianond Island. As will be discussed in nore detail bel ow,
ridership from D anond Cove grew much nore quickly than expected
and by 1996 the Quickwater was unable to provide the necessary
service. CBITD used one of its other regular route vessels to
provi de service to D anond Cove and the Quickwater becane CBITD s
spare vessel. However, the Quickwater' s |limted capacity and
single deck made it largely unsuitable for regular route service,
even as a spare. Thus, in 1997, CBITD determ ned that it needed
to sell the Quickwater and acquire another vessel that would be
nore suitable to CBITD s needs and be interchangeable with its
ot her vessels. Based on its perceived need for a fifth,

i nt erchangeabl e vessel and the inadequaci es of the Quickwater,
CBI TD both purchased the Bay Mist and sol d the Quickwater in
1998.

CBITD clainms that its decision to purchase the Bay Mist
was made solely to satisfy its needs to supply regular route
service (not for use in its unregulated tour and charter
business). CBITD points to four factors it uses to determ ne the
appropriate size for its fleet.

1. Vessel Size

CBITD clainms that it sizes its vessels to neet the
requirenents of its year-round regular route service in a safe,
reliable and econom ¢ manner. Based on its year-round
experience, the District clains that its vessels should: (1) be
65-85 feet in length; (2) have a 200-300 passenger capacity to
handl e its current regular sumrer capacity; (3) be constructed of
steel to operate in different seasonal conditions (including
cold, windy and stornmy weather in the winter); and (4) have two
passenger decks. A two-deck vessel is inportant because the
tides in Casco Bay vary significantly (10 feet to 14 feet). This
condition, coupled with a fixed pier requirenent at the islands,
necessitates two-deck vessels to handl e the di stance between
wat er hei ght and the pier deck depending on the tide, to keep the
ranp angle controlled within safe limts.
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2. | nt erchangabi lity
CBI TD states that its vessels nust be
i nt erchangeabl e, i.e. each vessel nust be able to serve all of
CBITD s stops, in order to ensure a seanl ess transfer to another
vessel if one vessel breaks down. It is inportant that CBITD be

able to maintain its schedule. A spare vessel which could only
service sone of its stops would hanper CBITD s efforts to provide
reasonable, reliable service to its rate payers.

3. The need for a spare vessel

CBITD clains that it needs a spare vessel to
ensure reliable service in the event one of the vessels in
regul ar route service breaks down or there is a demand for
addi tional capacity of scheduled runs. Al parties agreed with
this claim

4. The need to neet peak capacity and nulti-stop
schedul e
CBI TD believes that to fulfill its m ssion of

providing transportation in Casco Bay, it nust maintain the
vessel capacity necessary to accommopdate the peak passenger

| oads. CBITD notes that these peak |oads occur during relatively
short periods of the year, week, and day.

CBITD al so clains that it nust accommobdate a
conplex, nmulti-stop ferry schedule which is dictated by the needs
of the islanders, its regular route service passengers. CBITD
must devel op a schedul e which takes into consideration the nunber
of stops, the distance between stops, the frequency of service,
the demand for service, the relative demand of the different
stops, the weather, and the anmount of freight. Sonme of these
factors are nore significant than others; sone are consistent
with one another, others are not. Thus, a positive change in one
factor often results in a negative change in another. CBITD
argues that establishing a conplex schedul e which provides the
maxi mum benefit to the nost people at the m ni num accept abl e cost
requi res a subjective bal ancing of the various factors.

CBI TD al so notes that its current regular route
servi ce schedul e was devel oped over a long period of time with a
great deal of input fromthe islanders, both directly and
indirectly through their elected representatives on the Board of
Directors.? CBITD clains that the schedul e has becone a standard
of service upon which the islanders rely and around whi ch they

2CBITD's Board of Directors includes representatives from
each of the islands that CBITD serves.
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plan their lives. CBITD believes that the islanders have
denonstrated a strong consensus that they want and will pay for
the current |evel of service, which includes not only the
schedul e but also the size and configuration of the various
vessel s.

B. OPMF's Criticismof CBITD s Fleet Size

OPMF argues that CBITD intentionally oversized its
fl eet through the purchase of the Bay Mist. OPM- contends that
CBI TD does not need five vessels to provide adequate regul ar
route service and that CBITD will use its excess capacity to
conpete unfairly in the tour and charter market. OPM- has
requested that the Comm ssion order CBITD to sell the Bay Mist.

OPMF witness M. Bruzzone clains that two vessels,
rather than the three currently used by CBITD, can adequately and
effectively serve the Down Bay market.® To support his claim
M. Bruzzone analyzed CBITD s demand during the 7:00 - 9:30 a. m
and 4:00 - 6:00 p.m peak periods. Based on his analysis, M.
Bruzzone testified that CBITD has a capacity of 998 passengers,
but only carries 140 passengers during the peak afternoon period
-- a load factor of 14% which is actually |ower than the average
26% | oad factor during the rest of the day. M. Bruzzone further
testified that:

Thr oughout the day the normal course of
service is two boats on the down bay service.
In peak period they add an extra trip. They
add an extra boat into service. Wat |I'm
telling you is that | don't think that the
demand warrants an extra boat in service.

Thus, M. Bruzzone clains that CBITD s current fleet
effectively gives it two spare vessels. M. Bruzzone proposes a
two boat schedul e whi ch conbi nes Di anond Cove and Long Isl and
into one trip because they nmake up about half of the Down Bay
patronage. M. Bruzzone reasons that because these stops are
relatively close together, in the norning the boat can stop at
Di anond Cove, drop-off and pick-up, go directly to Long Island
and then return directly to Portland. |In the afternoon, the sane
pattern woul d be used. According to M. Bruzzone, the only
significant change between this schedule and CBITD s woul d be the
reduction of one norning trip from G eat D anond; the existing
m dday service woul d be unchanged.

OPMF witness M. Ashton al so exam ned CBITD s ridership
and supports M. Bruzzone's claimthat only two vessels are

Down Bay service includes Geat Dianond, Little Di anond,
Chebeague, diff and Long Isl ands.
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needed to serve the Down Bay run. M. Ashton exam ned the rate
of growth in ridership and testified that it had increased |ess
than .71%in the last three years. On that basis, he concl uded
that CBITD did not need to purchase the Bay Mist to neet
anticipated gromth. M. Ashton clains that CBI TD has increased
its capacity nore than 40%in the last six years while its
ridership demand increased only 13% during that sanme period.

Finally, M. Ashton clains that the Bay Mist
exacerbated an already significant problem of excess capacity.
M. Ashton anal yzed CBI TD s peak demand on days during the period
from 1995-1997 in which service on regulated routes was at or
near capacity and found that CBITD vessels were at full capacity
| ess than 3% of the tine. M. Ashton also reviewed several days
during the peak summer period and clains that the fleet was
rarely fully utilized even on the busiest days. Ridership data
fromJuly and August 1995-1997 indicate that average ridership
was | ess than 25% of CBITD s capacity.

C. OPA' s Position

The OPA clainms that the record indicates that CBITD did
not purchase the Bay Mist for its regular route needs but instead
to regain the tour and charter business it |ost when the
Quickwater was used as CBITD s spare vessel. Further, OPA
believes CBITD s decision to replace the Quickwater with a | arger
vessel was not based on regular route needs but on its
obligations to MPLP. The OPA clains that testinony by M.
Christian indicates that the tour and charter aspects of CBITD s
service were a “mgjor factor” in the decision to buy the Bay
Mist.

D. The Role of CBITD s Contract Wth MPLP I n The Size of
CBITD s Current Fl eet

In 1995, CBITD signed a contract (Agreenent) with
McKinley Partners Limted Partnership (MPLP) concerning the
provision of ferry service to MPLP' s real estate devel opnment on
Great Dianond Island, D anond Cove. Prior to the contract,
service to D anond Cove was limted to two stops a day. MPLP
however, wanted nore regularly scheduled ferry service to D anond
Cove so that it could market its project as being regularly
served by CBI TD

Because the demand for service was not sufficient to
warrant the | evel of service desired by MPLP, CBITD agreed to add
several nore stops as part of its regular route schedule and to
of fer supplenental service (consisting initially of six newtrips
per day in the sumer) if MPLP woul d agree to:
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(1) subsidize the service through agreed upon yearly
paynents for the projected operating | osses CBITD
woul d i ncur in providing the new service;

(2) provide the cash necessary to purchase a snal
hi gh speed vessel (the Quickwater) which would be
used to provide alnost all of the service to
D anond Cove;

(3) reinburse CBITD for the costs associated with
purchasing floats for the Quickwater to use both
in Portland and at Di anond Cove;

(4) maximze its use of CBITD services by utilizing
avai | abl e schedul ed passenger, freight, and
vehicle transport services; and

(5) use CBITD s charter services and encourage al
travelers to Dianond Cove and all comrercia
establishments transporting passengers, freight or
vehicles to D anond Cove to use the services of
CBI TD to the maxi num extent possi bl e.

The parties also agreed to termnate the Agreenent in 2000.

Since 1995, CBITD has provided service to D anond Cove
as required by the Agreenent and MPLP has fulfilled its
obligations. The Agreenent has been nodified nunmerous tines;
sonme of the scheduled runs which were initially supported by MPLP
have becone sel f-supporting due to a great increase in ridership
since 1995. In addition, during the sumrer of 1998, CBITD and
MPLP agreed to drop the requirenent that MPLP use CBITD s charter
servi ces and encourage others to do the sanme. Further, as
described earlier, because ridership grew much nore dramatically
than originally anticipated, the Quickwater was unable to service
all of the Dianond Cove traffic, which ultinmately led to the
pur chase of the Bay Mist in 1998.

Not wi t hst andi ng the possibility that the Agreenent |ed
CBIDT to expand nore rapidly than woul d ot herw se have been the
case, the operative issue before us remains whether the fleet is
properly sized at the present tinme. G ven our conclusion on that
i ssue, we see no need for an extended di scussion of the nerits of
the Agreenment. We would, however, offer two brief observations.

First, we are troubled by the provision in the
Agreenent linking regular ferry service with unregul ated charter
service, sonething contrary to the principles of fair conpetition
and the underlying policies of Section 713. As OPA witness M.
Rubin testified, CBITD should not be allowed to | everage its
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position as the only regular ferry provider to obtain an
advantage in the conpetitive tour and charter market. | ndeed,
CBITD wtness M. Sil kman, OPA witness M. Rubin, and OPMF

W tness M. Ashton all agreed that CBITD s tie-in arrangenent
wi th MPLP was i nappropri ate.

As noted above, in the sumer of 1998, as a result
of the concerns raised in this proceeding, CBITD determ ned t hat
the tying provision was no | onger necessary.* Accordingly, the
contract was anended and the tying provision was renoved. |f
t hat provision had not been renoved, we |likely would have
decl ared that portion of the contract null and void as an undue
advant age pursuant to section 713.

Second, the practice of allowing private parties
to subsidize ferry routes should be approached with great care.
We recogni ze that a devel oper of island properties may confront a
cl assic chicken and egg problem in that people may not wish to
purchase property absent frequent ferry service and the ferry may
not wi sh to provide such service absent a sufficient custoner
base. Wiile it is understandable that the devel oper may be
willing to subsidize the ferry service under these circunstances,
probl ens can arise if the devel opnent proves | ess successful than
antici pated and the devel oper is unable to continue providing
financial support. This may |eave the ferry with custonmers who
pur chased property and even relocated famlies based on the
expectation of a |level of service that cannot be justified
W thout the private subsidy. Mre relevant to the instant case,
it may also lead the ferry to have nore excess capacity than
woul d have occurred w thout the subsidy.

As noted above, we need not deal with the
reasonabl eness of private subsidies in |ight of our conclusion
with respect to the sizing of the fleet. Qur inaction should
not, however, be construed as an endorsenent or condemmati on of
t he practice.

E. Deci sion on Fleet Sizing

1. CBITD s current fleet is properly sized.

“CBI TD contends it has never conceded that the provision was
i nproper or had an anti-conpetitive effect. Rather, CBITD
believed that the provision had al ways been insignificant, becane
irrelevant, and that there was no need to continue the provision
i f someone was concerned about it. Thus, the term nation of the
provi sion was nmade orally in early July and confirnmed in a
witten amendnent in Septenber.
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W find that that CBITD s five vessel fleet is
properly sized to provide its regular route service. Wile we
agree with OPMF that the five vessel schedul e contains
consi derabl e excess capacity, we also agree with CBITD that such
extra capacity is a necessary consequence of its obligation to
provi de year-round reliable service. Accordingly, we wll not
order CBITD to sell the Bay Mist.

OPMF has not proven that there is excess capacity
over and above that required to serve regular route service in
Casco Bay. M. Bruzzone admtted on cross exam nation that his
anal ysis of the average |oad factor was not based on peak service
demands data. He also admitted on cross exam nation that when
sizing a fleet, it nust be sized to neet the maxi num not the
aver age, demands of each season. M. Ashton's testinony on this
subject deals with growh in ridership and demand but does not
consider that the Casco Bay systemis a conplex ferry systemthat
requires the consideration of many different factors in
determ ning the proper schedule and size of its vessels. Neither
M. Ashton nor M. Bruzzone addressed the conplexities of CBITD s
schedul e, although M. Bruzzone did agree with all the factors
considered by CBITD in sizing its system

Absent a clear showi ng of excess capacity by the
OPMF, we find that CBITD has correctly sized its fleet for
regul ar route service. CBITD has adequately supported its
assertions that it has sized its systemto neet the |evel of
regular route service required by its custoners and that five
i nt erchangeabl e vessel s are necessary to neet its scheduling
needs and peak | oad denmand.® Therefore, we conclude that CBITD s
five vessel fleet is properly sized and that it need not sell the
Bay Mist.

2. New r ecor d- keepi ng procedures will ensure that
future fleet additions are appropriate.

One of the major problens in assessing whet her
CBI TD has properly sized its fleet to neet the requirenents of
its regular route passengers is that CBITD s records do not
adequat el y di stinguish regular route custoners fromtour and
charter passengers. CBITD wtness M. Mvadones testified that
the only way CBI TD has to distinguish regular rate custoners and
tourists is by the questions they ask at the ticket booth.

W rej ect OPMF' s argunent that CBITD should enter a
| ong-termcontract with another carrier to provide regul ar
service during peak periods. W are persuaded by CBITD s
argunment that such a solution is not feasible over the long term
because of passenger dislike for the smaller vessels, the
inability of the vessels to dock at CBITD s piers, and probl ens
with CBITD s union and insurer.
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M. Mavadones also testified that CBI TD has no
systematic process to predict peak periods of use of its fleet
and relies on the intuition of its operators to stop selling tour
tickets if they anticipate that a particular run may reach
capacity. CBITD witness M. Christian confirmed CBITD s | ack of
systematic analysis of its peaks by testifying that, “everyone
knows we have to take care of the regular ridership first. . .
and once we have a feel for that then we try to sell the rest of
the capacity and try not to push it toits limts."

The problemwith CBITD s inability to distinguish
tour custoners fromregular riders is exacerbated by the fact
that CBITD intentionally inserts its charter passengers into its
regul arly schedul ed service during peak periods. The record
i ndi cates that:

(1) CBITD frequently schedul es charter passengers
to return to Portland on its regularly
schedul ed service during peak peri ods;

(2) Charters are schedul ed during periods of peak
si mul t aneous use;

(3) Lobster Bake groups are schedul ed to Peaks
| sl and on Friday and Saturday during peak
hours;

(4) Charters transported in a group to a
destination island are scheduled to return at
staggered tinmes on regularly schedul ed trips,
i ncl udi ng during peak hours; and

(5 Goups of twenty or nore are sold
transportation at group rates on regularly
schedul ed trips, including trips during peak
hour s.

M. Christian also testified that once tour and
charter passengers get out on the islands, CBITD cannot control
when they cone back. Because of this lack of control, tour and
charter passengers are able to return to Portland during peak
tinmes.

As di scussed above, CBITD clains that it nust size
its fleet to nmeet peak capacity needs of its regular route
custoners. |If CBITD cannot distinguish its regular route
custoners fromtour and charter travelers, it cannot
realistically make determ nations regardi ng the scheduling needs
of its regular route custoners. Wile it is entirely reasonable
to add a run because a consi derabl e nunber of island residents
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need to get to work by a certaintime, it is not reasonable to
try to justify the addition of another run based upon i sl ander
needs when 80% of the passengers on the boats are tourists who
could adjust their plans to neet CBITD s schedul e or are | obster
bake or charter passengers who could have their needs net through
charter services.

During the hearing, OPA witness Scott Rubin
testified to the danger of allowing CBITD to “dunp” tour and
charter passengers into peak time regular route runs. Such a
practice allows CBITD to artificially inflate its regular route
needs and potentially acquire unneeded regul ar route capacity
whi ch actually gets used for tour and charter business. G ven
t he evi dence descri bed above, we see the continued potential for
CBITD to overestimate its regul ar route needs based upon tour and
charter use of the systemduring peak tines.

Today we adopt a new standard for CBITD to neet
with its record keeping. W do not prohibit CBITD from
continuing the practices described earlier; to sone extent they
are proper and economcally sound ways to utilize CBITD s spare
capacity. W nust ensure, however, that CBITD does not use this
practice to inproperly expand its fleet. Thus, we wll institute
new record keeping requirenents as well as a new procedure for
Commi ssi on approval of the acquisition of a new vessel.

a. New record keepi ng requirenents

First, with regard to record keeping, CBITD
must be able to distinguish the nunber of tickets sold to its
“regul ar route custoners” and all other passengers, including
tour and charter passengers. W wll leave it to CBITD to decide
upon the specific definition of “regular route custoners”
al though at a m ni num CBI TD shoul d include in that definition
i sland residents (both sumer and year-round), property owners,
and enpl oyees of island businesses.

Once it defines its regular route custoner, CBITD
must design a record-keeping systemwhich will allowit to
di stinguish, for every run on each vessel, the nunber of regular
route custoners fromall other passengers. It may be necessary
for CBITD to sell tour and charter tickets froma separate w ndow
as suggested by the OPA or perhaps to issue sone sort of special
identification to “regular route custoners.” W |eave the
details to CBITD and require it to file both its definition and
its proposed record-keeping systemno |ater the March 15, 1999.

b. CBITD nust file any request for financing to
purchase a new vessel with sufficient tine
for Conm ssion review
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CBI TD nmust file any request for approval of
financing a new vessel purchase pursuant to 35-A MR S. A
88 901-902, at |east 60 days before the intended cl osing date.
The Comm ssion may take additional time beyond 60 days to
determne the matter if it concludes additional tine is necessary
pursuant to 35-A MR S.A 8 902(3). In addition to providing
details regarding the vessel and the financing associated with
t he vessel, CBITD nust denonstrate that the peak regular route
needs of its ratepayers require the acquisition of a new vessel.
The Comm ssion will review CBITD s request to ensure that tour
and charter passengers have not been used to justify the need for
addi tional regular route capacity.

V1. APPLICATION OF SECTION 713 TO CBITD”S TOUR AND CHARTER
BUSINESS

As indicated in Section Ill above, the parties disagree
regardi ng how Section 713 should be applied to CBITD. The
resolution of the parties’ disagreement will require the
resolution of one of the fundanental underlying issues in this
case: whether CBITD should base its tour and charter service
prices on fully allocated costs. It wll also require a
determ nation of the intent of Section 713, whether CBITD and
OPMF conpete in the sane nmarket, and whet her CBI TD has any undue
advantage in the tour and charter narket.

A CGCeneral Intent of Section 713

In the early 1990s, regulated utilities, especially
electric and gas utilities, began to expand their businesses to
provi de unregul ated services in conpetitive markets. See L.D
502, Summary (118th Legislature 1997). The Legislature enacted
Section 713 to protect utility rate payers fromthe risks
associated wwth a utility’s invol venent in unregul ated
activities. The Legislature recognized that an investor-owned
utility’s sharehol ders m ght have an incentive to shift |osses
associated wth unregul ated ventures to rate payers by raising
rates for regul ated services to cover any losses incurred in
unregul ated activities. The Legislature also recognized that a
utility could use its status as a regulated utility, which
carries both non-financial and financial benefits, to gain an
unfair advantage in a conpetitive market.

Thus, the Legislature instituted three types of
protections through Section 713. The Legislature protected rate
payers by: (1) prohibiting the utility fromcharging its rate
payers for costs attributable to the unregul ated ventures; (2)
requiring the Conm ssion to allocate costs between the utility’s
rate payers and its sharehol ders; and (3) mandating that the
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Comm ssion attenpt to ensure that utilities do not have an “undue
advantage” in the conpetitive market.

The parties disagree regarding: (1) how the term
“attributable” should be interpreted (does it require a marginal
cost study or a fully allocated cost study?) (2) whether the
fully allocated cost requirenent of the second protection applies
to CBI TD because it does not have sharehol ders; and (3) how the
term “undue” shoul d be defined and what renmedy should be applied
if it is determned that CBITD has an undue burden.

B. Section 713 Does Not Require CBITD to Use Fully
Al | ocat ed Cost Accounti ng

The first issue which nmust be resolved is how CBI TD
shoul d account for the costs associated with providing tour and
charter service. |Issues relating to the pricing of tour and
charter service will be addressed in Section C bel ow.

1. CBI TD s Position

CBI TD cl ainms that by using the term
“attributable,” the Legislature intended only a margi nal cost
standard which CBITD already satisfies with its |Island Revenue
Expense Analysis (I REA) and by setting its tour and charter rates

at nore than twice marginal cost. CBITD argues that the
Legi sl ature woul d have used the word “all ocable” or specifically
referred to shared costs or other simlar words if it intended
the first sentence to require an allocation of fixed/shared costs
instead of a marginal cost standard.

CBI TD then argues that the fully allocated cost
requi rement of the second protection applies only to
i nvestor-owned, for-profit utilities and not to non-investor
owned, not-for-profit quasi-nmunicipal utilities such as itself.
CBI TD poi nts out that quasi-nunicipal utilities have no
sharehol ders and therefore all profits from non-regul ated
activities flowdirectly to the ratepayers. Furt her,
qguasi - muni ci pal, not-for-profit utilities face a tougher standard
than fully allocated costs; they cannot provide any service,
regul ated or non regul ated, w thout express |legislative
aut hori zation. Thus, according to CBITD, because
qguasi -muni ci pal, not-for-profit utilities can provide only
services that the Legislature has found to be necessary and in
the public interest, the fully allocated cost standard need not

apply.
2. OPMF' s Position
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OPMF believes that CBITD s nethod of interpreting
Section 713 by separating each of the sentences and interpreting
themin isolation violates the basic tenet of |egislative
interpretation which requires that each part of a statute be read
together to the extent possible to reach a result which is
internally consistent. See State v. Rand 430 A 2d 808 ( Me.
1981); Dobbs v. Mine School Adm nistrative District's No. 50,
419 A 2d 1024 (Me. 1980). OPMF argues that a better
interpretation would be to read the first sentence of Section 713
consistently with the second which requires fully all ocated
costs, not marginal cost allocation. OPM- posits that there is
no reason to believe that the Legislature intended the Comm ssion
to apply two different standards, particularly in light of the
fact that the Comm ssion had previously rejected margi nal cost
anal ysis in Cochrane (which was the notivation for the rate payer
protection provisions of 35-A MRSA § 713). The Legislature would
not have inposed a different allocation standard for rate payers
w t hout expressly saying so. See Caron v. Miine School
Adm nistrative District No. 27 594 A 2d 560 (Me. 1991). Thus,
OPMF argues that CBITD s interpretation is contrary to rules of
statutory interpretation and inconsistent wth the foundati onal
princi ples established in Cochrane.

OPMF argues that even if a fully allocated cost
study would not affect the so-called “bottomline,” it would
allow CBITD rate payers to nore accurately assess the costs
associated wth all of CBITD s services, including tour and
charter. OPMr notes that CBITD strenuously argues that the
i sl anders know best what works for them and that their decisions
shoul d not be usurped by the Comm ssion. OPM- points out,
however, that CBITD s argunment assunes that the islanders are
fully and accurately inforned about the costs associated with
CBI TD s five vessel schedule and the costs associated with the
purchase and operation of the Bay Mist.

OPMF clainms that the record shows that CBITD has
not been conpletely candid with its rate payers about the
accounting nethods it used to calculate the contribution that
tour and charter nakes to the bottomline. Specifically, inits
March 1996 “Bayliner” newsletter, CBITD states that, “Each year
we fully allocate all revenues and expenses to our various
operations.” Thus, according to OPMF, it is clear fromthe
record that CBITD s rate payers have not been fully informed
about all of the costs associated with providing tour and charter
business and that a fully allocated cost accounti ng woul d assi st
themin becom ng better inforned.

3. OPA' s Position

The OPA joins in OPVMF s argunents that the first
sentence of Section 713 should not be interpreted separately and
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apart fromthe second sentence, which inposes a fully allocated
cost standard. The OPA argues that the Legislature' s intent was
to require that there be fair conpensation to utility rate payers
when the utility's regul ated assets are used to provide

unregul ated services and that this fair conpensation should at

| east cover the fully allocated cost of the facility.

The OPA argues that the chief reason for
instituting an accurate and reliable cost allocation procedure is
to enable CBITD and the Conmm ssion to determ ne whether CBITD s
regul ar custoners are paying fares that are in line with the cost
of its regularly schedul ed service. Furthernore, when fully
al |l ocated accounting procedures are adopted, CBITD wll be able
to determ ne whether its unregul ated tour and charter services
are covering all of their costs.

4. Deci sion On Cost Accounti ng Method

We agree with CBITD that the first two protections
found in Section 713 do not apply to CBI TD because of its status
as a ratepayer-owned, quasi-nunicipal utility. As noted earlier,
when we pronul gated Chapter 820 of our Rules, we did not consider
whet her CBI TD shoul d specifically be included or excluded from
the coverage of the Rule. W did, however, exenpt consuner-owned
water utilities (COUs) fromits application because we found that
there would be no incentive for COUs to i nappropriately shift
costs fromunregul ated activities to the utility ratepayers.
Docket No. 97-886, Requirenents for Non-Core Utility Activities
and Transactions Between Affiliates (Chapter 820), Order
Provi sional |l y Adopting Chapter 820 (July 8, 1998). W also noted
that the activities of COUs are |imted by the purposes set out
in their legislative charters.

W find that the sanme rationale we used to exenpt
CQUs from Chapter 820 applies here to exenpt CBITD fromthe first
two sentences of Section 713. Because CBITD i s owned and managed
by its rate payers, there is no incentive for CBITD to shift
costs associated with tour and charter to its regular route rate
payers. The procedural safeguards we inplenent today regarding

the proper sizing of CBITD s fleet further ensure that there wll
be no incentive to inproperly shift tour and charter costs to
rate payers. In addition, as was al so noted above, the
Legi sl ature has specifically sanctioned CBITD s participation in
the tour and charter market. Thus, we find that CBI TD does not
need to inplement fully allocated cost accounting procedures.

C. CBI TD Does Not Have An Undue Advantage In The Tour And

Charter Market




O der - 18 - Docket No. 98-161

The crux of OPMF' s conplaint in this case is that CBITD
has an undue advantage in the conpetitive tour and charter market
because of its regulated status and that this undue advant age
violates Section 713. OPM- addresses a nunber of different
advant ages but focuses on the fact that CBITD can price its tour
and charter services at marginal cost rather than at fully
all ocated cost. Both OPMF and OPA request that the Conm ssion
require CBITD to price its tour and charter services at or above
its fully allocated costs for those services. CBITD responds by
arguing that it currently prices at nore than tw ce margi nal cost
in a manner that maxim zes tour and charter revenue and that a
fully allocated cost floor would result in a |oss of revenue.

Resolution of this issue requires the Comm ssion to
choose between two conflicting statutes -- CBITD s enabling
| egislation and Section 713. Qur decision today attenpts to
reconcile the conflicting nature of these statutes and reach a
bal anced resol uti on.

1. CBI TD and OPMF conpete in the sane snaller charter
mar ket .

Bef ore we can reach any concl usi ons regardi ng
whet her CBI TD has an undue advantage in a conpetitive nmarket, we
must first establish whether CBI TD and OPMF conpete in the sane
mar ket .

a. OPMF' s Position

OPMF has consistently argued that it conpetes
in the sanme market as CBI TD. OPM- provi des di nner cruises,
| obster bakes, thene cruises, harbor tours, and private charters.
CBI TD provides tours and cruises to Bailey Island, tours on
advertised regularly scheduled trips, nusic cruises, private
charters and | obster bakes. OPMF witness M. Libby testified
that 81% of OPMF' s business is derived fromservices it provides
in conpetition wwth CBITD. OPMF witness M. Ashton testified
that CBI TD does not serve a different market than OPMF because
both CBI TD and OPMF of fer waterborne tours and charters service
in and around Casco Bay.

In its Brief, OPMF points out that while
CBITD clains that it does not conpete in the same market, its
W t nesses have admtted that conpetition affects CBITD tour and
charter prices. Further, OPMF clains that internal CBITD
docunents confirmits point, including a 1996 analysis by CBITD s
Sales Director which attributed the | oss of 1996 tour and charter
revenue to CBITD s conpetition with OPMF. | n addition, OPM
points to a docunent relating to the purchase of the Bay Mist, in
which the Sales Director asked CBITD s Board of Directors, “How
do we keep peace with the conpetition?”
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b. CBI TD s Posi tion

Thr oughout this proceedi ng and throughout its
briefs and testinony, CBITD has clained that it does not conpete
in the sanme tour and charter market as OPMF. CBI TD acknow edges
that there is sonme overlap in the markets that it and OPMF serve
but notes the foll ow ng distinctions:

(1) CBITD provides service with | arge, steel
doubl e- decked vessel s that have a m ni mum
capacity of 300 passengers and average
capacity of 340 passengers. The other tour
and charter operators in Casco Bay operate 8
much smal | er vessels, ranging from36 to 149
passengers, with an average capacity of 76.5
passengers. Further, alnost all such vessels
are singl e-decked.

(1i) Mre than 75% of CBITD s charters are to
groups of 150 passengers or nore which the
ot her operators cannot transport.

(ti1) CBITDis not the largest tour and charter
operator in Casco Bay. OPMF is the |argest,
wth 43.2% of the tour and charter market
conpared to the Transit District’s 36.8%
share.

(tv) CBITD s primary conpetitors are shoreside
entertainment facilities, such as various
restaurants (including the restaurant at
D amond Cove and DDM Il 0o’s floating
restaurant), the Sea Dogs, LL Bean and
Freeport, etc.

(v) The other tour and charter operators focus on
services not provided by CBITD, such as deep
sea fishing, whale watches, and di nner
cruises. CBITD points out that while the Bay
M st was a dinner cruise boat inits forner
life, CBITD has renoved the gall ey equi pnent
because it had no interest in providing
di nner crui ses.

C. Qur Decision on Competition In the Tour and
Charter Market

Despite CBITD s clains to the contrary, the
evidence in this proceeding indicates that it conpetes directly
with OPMF for charters of 150 passengers or |less. Specifically,
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approxi mately 20-25% (see ii above) of CBITD s tour and charter
busi ness conpetes directly with the smaller tour providers such
as OPMF. OPMF s vessel The Casablanca has a capacity of 149
passengers and provi des dinner, nusic, and other types of cruises
and charters around the islands of Casco Bay. CBITD s vessels
are nmuch larger than the Casablanca but often serve groups of 150
or less. VWile CBITD does not conduct dinner cruises per se, it
provides a functional equivalent with its charters that cruise
Casco Bay and |l and on Peak’s Island for a | obster bake. CBITD

al so conducts nusic cruises and general cruises around Casco Bay.
An organi zation wth 100 persons that w shed to charter a cruise
on Casco Bay would |ikely consider both CBI TD and OPM-.

The record is equally clear, however, that
CBI TD and OPMF do not conpete in the markets for: charters for
groups over 150 passengers; whal e/seal watching tours; and
passenger travel to single islands (OPMF, if fact, is prohibited
by 35-A MR S.A 8 5101 fromproviding this type of business).
Based on CBITD witness M. Phipps’ testinony that 99 out 127
charters in 1998 were for 150 or nore passengers, it appears that
bet ween 78% and 80% of CBITD s current business includes 150 or
nor e peopl e.

The record is uncl ear regardi ng whet her OPMF
and CBI TD conpete in the regularly schedul ed tour narket.
CBITD s tour business is fundanentally different from OPMF s in
that, with the exception of the Bailey Island tour, CBITD s tours
all require the boat to nmake specific schedul ed stops at various
i sl ands (because the tour boat is in fact regular route Down Bay
service). OPMF is not simlarly limted and is free to tour the
har bor and the various |ighthouses along the shoreline and is not
required to make any stops. Thus, while there may be sone
overlap (i.e., tourists who do not care exactly where they go or
what they see as long as they are out on the water), it is nore
likely that OPMF and CBI TD serve different tour markets. Thus,
we find that OPMF and CBI TD conpete only in the sane market for
charters of 150 people or less (herein after small charters).
VWhile this finding does not affect our ultinmate decision today,
it my be relevant in the rulemaking we will comrence to revise
Chapter 520 of our Rules. (See Section VII below.)

2. CBI TD does not have an undue advantage in the
small charter market.

Havi ng determ ned that OPMF and CBI TD conpete in
the sane small charter market, we nust deci de whether CBITD has
an undue advantage in that market because of its regul ated
status. OPMF and OPA argue that CBITD does have an undue
advant age because it can price its tour and charter services at
mar gi nal cost. CBITD argues that it prices at nore than tw ce
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mar gi nal cost and that it does not have an undue advantage in the
mar ket .

a. OPMF' s Position

OPMF clains that CBITD enj oys an undue
advant age because of its nmany operational advantages and because
it can price at marginal costs. OPM- clains that CBI TD has nmade
a concerted effort to use its status as a reqgulated ferry service
provider to unfairly dom nate and ultimtely nonopolize the
conpetitive tour and charter market in Casco Bay.

OPMF first clainms that CBITD s facilities
provide it with operational advantages®and that CBITD s
year-round staff advances CBITD s tour and charter objectives.
OPMF al so clains that CBITD has financial advantages which act as
subsidies that reduce CBITD s costs of operations and capital.
Specifically, OPMF notes that CBITD s termnal facility is
provided by the City of Portland at bel ow market rent and that
CBITD is exenpt fromincone and sales tax requirenents. Further,
OPMF clainms that all of CBITD s vessels are purchased with either
federal government grants or tax-exenpt bonds at rates
unattainable in the commercial market. Finally, OPM clains that
CBI TD recei ves substantial annual operating subsidies fromthe
state, |ocal and federal governnent.

OPMF next clains that CBI TD has a cl ear
advantage in the tour and charter market because it can price its
charters at marginal cost rather than fully allocated cost.
OPMF's Briefs detail its positions and we will not include al
its argunents here. There are, however, several inportant
poi nt s.

First, OPMF clainms that CBITD currently
prices its tour and charter services based upon a margi nal cost
allocation as adjusted by the |REA. OPMF witness M. Ashton
clains that this provides CBITD with a conpetitive advantage
because CBI TD s nonopoly over regulated ferry service allows it
to charge higher rates to the captive regular route custoners and
| ower rates to conpetitive tour and charter custoners. M.

Asht on anal yzed the prices charged by other tour and charter
operators in Casco Bay and concluded that CBI TD charged

®OPMF cites as an exanple CBI TD s nodern, year-round
termnal facility, a |arge parking garage, on-site admnistrative
of fices, indoor ticket and waiting area, outdoor sheltered
wai ting areas and public space, tour bus transfer and waiting
areas, W de and stabl e passenger transfer facilities on the
mai nl and and on regul ated islands, on site berthing for its fleet
and a fleet of five large (300+) passenger ferries with anple
space for passengers and charter parties.
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significantly less (17% than its conpetitors for simlar
services. OPM also points out that although CBI TD has tw ce
increased its summer rates for regular ridership since 1993 (in
1996, and again in 1997) to offset operating |osses, it has not
rai sed tour and charter rates since that tine.

Second, OPMF clainms that CBITD tries to nmake
maxi mum use of its excess capacity for tour and charter by
keeping its prices low. OPMF points out that under CBITD s vi ew
that any noney its receives over marginal cost for tour and
charter helps its bottomline, CBITD feels free to di scount tour
prices and "cut a deal" to get or keep charter business.

OPMF clainms that it cannot raise its prices
hi gher than the prices charged by CBITD, and thus it is put in
the position of charging artificially |Iow prices which do not
cover its costs, while CBITD can charge the sane prices and
recover any |losses fromits regular route custonmers. OPM- argues
that this “price driven conpetition” in the tour and charter
business is causing it to |l ose noney and that it wll be driven
out of business if the Conm ssion does not intervene. Thus, OPM
claims that CBITD s failure to allocate all the costs of tour and
charter service results in: (1) prices for tour and charter
services being set artificially low, "which jeopardizes the
economc viability of the conpetitive market for these services";
(2) rate payers subsidizing CBITD s tour and charter business;
and (3) CBITD experiencing unfair conpetitive advantage in the
tour and charter |ine of business.

OPMF al so clainms that CBITD s | REA anal ysi s’
fails to accurately allocate all of the costs associated with
CBITD s tour and charter services. OPMF witness M. Ashton
clains that there are five adjustnents that nust be nade to the
| REA in order for it to reflect fully allocated costs for tour
and charter service. First, CBITD s allocation of advertised
tours is co-mngled and fails to properly account for the tour
(unregul at ed) aspects of the service. M. Ashton clains that
CBI TD has not allocated either | abor or vessel operating costs to
tour and charter despite the fact that a portion of these costs
was clearly incurred to provide services to the tour and cruise
passengers who travel ed on regul ar route vessels.

M. Ashton's second adjustnent involves costs
whi ch have not been allocated at all to unregul ated tours,
i ncludi ng adm ni strative | abor costs, supervisory |abor costs,

‘CBITD clains that its Island Revenue and Expense Anal ysis
is a fully allocated cost study based on the guiding principles
of the U S. Departnent of Transportation, U ban Mass
Transportation Adm nistration's Fully Allocated Cost Analysis -
Quidelines for Public Transit Providers.
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and term nal depreciation charges. Third, M. Ashton clains that
CBITD failed to allocate sone costs to either regul ated or
unregul ated service |eading to an overstatenent of profits.
Fourth, M. Ashton also notes that CBITD has not properly

al | ocated sone categories of shared costs between regul ated and
unregul ated services. Costs such as operators, mscellaneous,
and i nsurance fees and mai ntenance were all allocated to tour and
charter on the basis of CBITD s "best estimates" and not based
upon an analysis of the costs. Finally, M. Ashton notes that
CBI TD used incorrect allocation nethods to allocate certain
costs. Specifically, CBITD all ocated depreciation on the basis
of hours and mles of operation and ignores the reason the vessel
was acquired.

OPMF posits that proper cost allocation
procedures would result in a larger portion of CBITD s total
costs being allocated to tour and charter. OPM- further argues
that the Comm ssion should require CBITD to set fares for tour
and charter that recover its costs. OPM supports OPA w tness
Rubi n’s recommendati on (described bel ow) that the Conm ssion
establish a price floor for tour and charter services based on
the fully allocated cost of providing that service. OPM argues
that such a price floor would protect ratepayers fromhaving to
subsi di ze unregul ated service and protect conpetitors from
predatory pricing.

b. OPA' s Position

The OPA argues that unless CBITD is required to
use fully-allocated costs when its sets its prices for tour and
charter services, CBITD will be in a better position
conpetitively because many of its shared costs will be absorbed
by its regul ated operations. OPA witness M. Rubin testified
that CBITD s conpetitors are adversely affected by CBITD s
ability to assign nmuch of the cost of unused capacity to its
regul at ed operati ons because CBITD s regul ated operations absorb
a cost which is a direct cost of doing business for its
conpetitors. The OPA argues that CBITD currently can set the
prices for its unregul ated services based on margi nal costs and
that its prices are artificially low The OPA believes that by
failing to allocate costs properly, CBITD is charging | ess than
its cost (and |less than conpetitors must charge) for tour and
charter services -- which, in turn, jeopardizes the economc
viability of the conpetitive market for those services. The OPA
argues that this is exactly the type of advantage which is barred
by Section 713.

Thus, OPA witness M. Rubin specifically
recommends that the Conm ssion establish a price floor for tour
and charter services based on the fully allocated costs of
providing that service. The OPA believes that this would protect
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rat epayers from having to subsidi ze unregul ated service and
protect conpetitors from predatory pricing.

C. CBI TD s Position

i Non-pri cing i ssues

CBI TD s argues that Section 713 does not
prohibit all conpetitive advantages -- only undue conpetitive
advant ages and thus, the fact that sone conpetitive advant ages
exi st shoul d not conpel the Comm ssion to take any action. CBITD
CBI TD further argues that while the first tw sentences of
Section 713 apply to costs and paynent of costs, the third
sentence applies to non-cost itens, such as preferential access
to confidential custonmer information (nanme, address, paynent
history, and the like), mailing bills in a common envel ope, and
simlar non-nonetary practices. CBITD then points out that nmany
of these advantages do not apply to it because its tour and
charter custoners (mgjor enployers and mai nl and groups) are
different fromits regular route custoners (nostly the
i sl anders).

CBI TD al so argues that many of the undue
advant ages al |l eged by OPMF are not the result of CBITD s
regul ated status. Specifically, advantages such as access to | ow
i nterest borrowi ng, sales tax exenpt status, no taxes on profits,
etc., arise fromCBITD s nonprofit status, not fromits status as
a regulated utility. Thus, CBITD clains that any non-nonetary
advant ages identified by OPMF that arise fromits regul ated
status are insignificant to the overall operations of both CBI TD
and the other tour and charter conpanies in Casco Bay, and that
all such issues should be viewed as m nor and not constituting
“undue” conpetitive advantage.

ii. Cost allocation and pricing issues

Whil e CBITD does not frane its Section 713
argunment as including the pricing of tour and charter, it is
clear that CBITD does not viewits ability to price its tours and
charters at margi nal cost as an undue advant age because it says
that it prices this service at nore than two tinmes margi nal cost.
CBI TD argues that the Comm ssion should not inpose any price
floors and that it should be allowed to continue its current
pricing schene because it maxim zes profits to its rate payers.

CBI TD s fundanental argunent is that because it is
owned by its rate payers, the rate payers directly benefit from
each dollar of revenue fromtour and charter service that exceeds
the margi nal cost of that service. CBITD clains that it is
appropriate for a quasi-governnental organization to use its
of f - peak surplus capacity to provide services in conpetition with
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the private sector so long as the services are priced to cover
their margi nal costs.

CBI TD currently perforns an | REA each year to
determ ne whether each island is paying its fair share of the
systenmls costs. CBITD clains that the IREAis a fully allocated
cost study based on the guiding principals of the U S
Departnent of Transportation, Urban Mass Transportation
Adm nistration's Fully Allocated Cost Analysis - CGuidelines for
Public Transit Providers. CBITD also states that based on the
transportation guidelines, it allocates as many costs as possible
directly to three primary cost centers: (1) vessel related
expenses; (2) tour, cruises and charters; and (3) shore-side
operations. The remaining costs, not directly allocated, are
al | ocated between the various cost centers based on an anal ysis
of each cost to determ ne the cost center with which it is
associ at ed.

CBI TD w tness M. Hagge states that the | REA
was intended to be a fully allocated cost study only for the
pur poses of determning the relative costs for service to the
various islands and whether relative ticket prices were fair.
The study only allocates 70% of CBITD s total operating costs
associated wth the vessels' expenses. M. Hagge al so cl ai s,
however, that the I REA can be easily nodified to determne fully
all ocated costs for the remaining 30% of expenses by exam ni ng
each individual cost category for shore-side expenses and then
determ ning the appropriate standard to use for allocation.

CBI TD wtness M. Sil kman supports M.
Hagge's claimthat the IREA is a reasonable attenpt to performa
fully allocated cost study to evaluate rel ati onshi ps between the
i sl ands, not between the regul ated and non-regul at ed busi nesses.
He al so agrees that the cost study could be easily nodified to
accommodate fully allocated costs to the tour and charter
busi ness. Specifically, M. Silkman proposes the follow ng
nodi fi cations and corrections:

(1) disaggregate all revenues and costs included
in the "m scel | aneous” category under the
tour and charter category of the study and
allocate themto Peaks I|sland, Down Bay and
Crui ses;

(2) allocate a portion of the actual term nal
costs to the Cruises category; and,

(3) allocate a portion of the on-boat |abor costs
to the mail boat and other non-Bailey Island
crui ses.
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M. Silkman stresses, however, that a fully
al l ocated cost study is not the appropriate study to determ ne
the costs of providing various services, especially if the
purpose is to determ ne whether certain services are being
cross-subsidi zed to the detrinment of conpetition in the market.
M. Silkman asserts that truly fixed costs should not be
considered when trying to determne if a service is being
Ccross-subsi di zed because those costs will not vary with the
provi sion of the service. In other words, because CBI TD needs
its vessels to provide regular route service, the fixed costs of
t hose vessel s (such as capital costs and depreciation) should not
be included in calculating the price for using those vessels to
provi de tour and charter service.

CBI TD next argues that it has every incentive to
price its tour and charter services at a profit maxim zing |evel
and that it does set its prices at nore than twice their margina
costs. CBITD clainms that if it were to increase its tour and
charter prices its total revenues would fall because demand woul d
drop due to the higher prices. CBITD witnesses testified that it
prices at the high end of the range of prices charged by ot her
conpetitors and that the demand for tour and charter is elastic.
Thus, in its Reply Brief, CBITD clainms that if CBITD set tour and
charter prices based on fully allocated costs, regular route rate
payers woul d be $100, 000 worse off, despite the fact that rates
for tour and charter would be higher than CBITD s current rates.
It should be noted, however, that CBITD appears to have assuned
that there will be a significant drop in demand for tour and
charter.

d. Deci sion on Pricing of Tour and Charter Services

There have been no other conpl ai nts brought
pursuant to Section 713 since its passage in 1997. Wile we did
promul gate Chapter 820 earlier this year, as we have noted
earlier, Chapter 820 is not applicable to CBITD. Thus, we are
cogni zant of the blank slate upon which we are witing and note
that the decisions we reach here are based upon the unique facts
and circunstances of this case. Today we find that neither the
non-prici ng advant ages all eged by OPMF nor CBITD s ability to
price its tour and charter services at marginal cost are undue
advantages in violation of Section 713.

i The all eged non-prici ng advant ages al |l eged by
OPMF do not constitute undue advant age.

First, we agree with CBITD that many of the
advant ages al | eged by OPMF are not due to CBITD s regul at ed
status but instead due to the year-round nature of its business
and its non-profit status. W also agree with CBITD witness M.
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Silkman that it would not nmake sense to inpose a royalty on the
use of CBITD s goodwi || because rate payers would be sinply
payi ng thensel ves. Thus, we find that the non-pricing advant ages
al l eged by OPMF, such as year-round staffing and tax-exenpt
status, are not “undue advantages.”

ii. CBITD s ability to price its small
charters at marqginal costs is not an undue
advant age.

We agree with CBITD that Section 713 does not
prohibit all conpetitive advantages a utility m ght have because
of its status as a utility; it only prohibits undue advant ages.
We believe that the evidence in the record before us supports a
finding that CBITD is currently pricing its tour and charter
services at nore than twice their marginal cost and thus not
enj oyi ng any undue conpetitive advantage. W find it unnecessary
to institute a price floor as suggested by OPA and OPMF based on
the theoretical possibility that CBITD could drop its prices to
mar gi nal cost.?

Exhibit AfromCBITD s Reply Brief and
CBI TD s 1996- 1997 Anal ysis Sal es and Tour Departnent, (OPMF Ex.
9, Att. 11) (1997 Analysis) shows that that the price CBITD
currently charges for charters exceeds its average fully
all ocated cost. Exhibit A indicates that currently $300, 000 of
costs are assigned to tour and charter. The Passenger Ferry
Charter Analysis of the 1997 Analysis indicates that under the
| REA study, charters account for approximtely 18% of the total
tour and charter costs. Using Line 3 of Colum B of Exhibit A
for the anmount of costs CBITD woul d assign to tour and charter
t oday ($300,000) and nultiplying by 18% we get $54, 000 of the
total costs assigned to charters. Then, using the nunber of
charters from 1997 (114), we are able to cal cul ate an average
cost per charter of $474. |If we ran the sane cal cul ati on but
used fully allocated costs as proposed by OPM and OPA ( Col um C,
Line 3 of Exhibit A)($500,000), the average cost is $789. Both
of these average costs are below the current charter rates which
range from $1100- $1400 (excl udi ng speci al school rates). Thus,
CBITD s current rates are well above its costs no nmatter how t hey
are calculated. W find it highly unlikely that CBI TD woul d now
lower its rates belowits fully allocated or |ong-run marginal
costs; CBITD s charter rates have been tariffed at above $1000
since at |east 1993.

We find that so long as CBITD s prices
maxi mze its net revenues fromthe tour and charter business,
rate payers will benefit because tour and charter revenues wll
provi de sone contribution, no matter how small, to CBITD s bottom

8See attached Di ssent of Conmi ssi oner Di anond
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line. CBITD should be free to price its tour and charter
services at a profit-maxim zing |level so that rate payers receive
the | argest benefit possible.

VWhile CBITD clains that its current prices
are profit maxim zing, they have not provided sufficient evidence
to support such a finding. W agree with the OPA that CBI TD
shoul d undertake a nore formal analysis of its tour and charter
busi ness and carefully determne a profit-maximzing |evel for
tour and charter prices. CBITD clains that the tour and charter
market is elastic but has not presented any clear evidence of
such elasticity. Further, even CBITD s own w tness, Dr. Silknman,
has criticized several aspects of CBITD s | REA anal ysis, which is
the only cost analysis currently conducted by CBITD. W direct
CBI TD to adjust the | REA anal ysis as suggested by M. Silkman in
his testinony and to undertake further analysis of what
constitutes profit-maxim zing pricing in the Casco Bay tour and
charter market.
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VI1. DEFINITION OF INCIDENTAL

The final major issue raised in this Investigation is the
interpretation of the phrase “incidental tour and charter” found
in CBITD s enabling |legislation. W nust determ ne whether this
phrase limts CBITD s ability to provide tour and charter, and if
so, what those limts are.

A. CBI TD s Position

CBI TD contends that the Legislature’ s placenent of the
phrase “including incidental tour and charter service” inits
charter reflects the Legislature’ s finding that providing tour
and charter service was necessary to the Transit District and the
islanders and was in the public interest. CBITD s charter
provides that it may:

do things necessary to furnish waterborne
transportation in this area, including
incidental tour and charter service, for
public purposes in the interest of public
heal th, safety, confort and conveni ence of
the inhabitants of the islands conprising the
district.

P&SL, 1981 Ch. 22, 8 1. CBITD believes that the Legislature
concluded that “incidental tour and charter service” was
“necessary to furnish waterborne transportation,” was itself a
“public purpose,” and was “in the interest of public health,
safety, confort and conveni ence” of the islanders.

CBI TD acknow edges that while the phrase “incl uding
i ncidental tour and charter service” is a significant expansion
of its powers, it is not unlimted. Rather, CBITD s tour and
charter service nust be “incidental” to CBITD s regular route
operation. CBITD s lists five factors which indicate that this
IS so:

(1) CBITD s operations give primary enphasis to its
regul ar route service;

(2) CBITD s vessels are all sized for regular route
servi ce;

(3) CBITD schedules its vessels to provide the best
regul ar route service possible;

(4) CBITD provides tour and charter service only to
the extent there is capacity not required for
regul ar route service, either extra roomon
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existing trips or hours of the day when a vessel
is not required for regular route service; and

(5 In the event of conflicting demands for a vessel,
the regular route need prevails. The Transit
District stops selling tour tickets on runs |ikely
to be near capacity and cancels charters if the
vessel is needed for regular route service.

CBI TD argues that it should be allowed to use all extra
vessel capacity for tour and charter service because these
services provide inportant revenue which supports the costs of
regul ar route service. CBITD clains that tour and charter
revenues have al ways been a significant revenue source and were
relied upon when CBI TD was created in 1981. CBITD points out
that the percentage of its total revenue fromtour and charter
service has generally declined while the absolute |evel of those
tour and charter revenues has generally increased. CBITD argues
that the decrease in tour and charter revenue since 1995 confirns
that it focuses primarily on its regular route service.

Finally, CBITD notes that in 1983 the Legislature
was presented with a bill to delete the phrase “incidental tour
and charter service” fromthe Section 1 of the Transit District’s
1981 enabling legislation. During the |egislative proceedi ngs,

t he Mai ne Passenger Vessel Association clainmed that the statutory
change was necessary to prevent CBITD from conpeting in the tour
and charter market and to reserve that tour and charter business
for the other operators in Casco Bay. CBITD argues that the

Legi slature’s rejection of the proposed anendnment confirned the
Legislature's intention that CBITD continue to provide incidental
tour and charter service in the way that service was then being
provided - - for the direct benefit of the islanders in Casco

Bay.

B. OPMF' s Position

OPMF believes that we should interpret the phrase
“Iincidental tour and charter” as a limtation upon CBITD s
ability to use its fleet for tour and charter business. OPM
argues that because of concerns regarding Casco Bay Line' s
enphasis on tour and charter business, "incidental tour and
charter” was included to ensure that, “CBITD did not repeat the
sins of its predecessor CBL by enphasizing tour and charter
services over its responsibility to provide regularly schedul ed
ferry service anong and between the mai nl and and enunerated
regul ated islands.” OPMF witness M. Thing, who operated CBL as
t he Bankruptcy Trustee, testified that the phrase was added to
ensure that tour and charter did not becone the primary scope of
t he operati on.



O der - 31 - Docket No. 98-161

OPMF argues that oversight of the relationship between
CBITD s regul ated ferry service and its unregul ated tour and
charter service requires the application of the principles the
Comm ssi on has al ready announced and applied in its Cochrane
deci sion and Chapter 820. Thus, OPMF argues that CBITD shoul d
not allowed to use the phrase “incidental tour and charter” to
avoid the principles of fully allocated cost accounting and
separation that apply to other utilities.

OPMF al so points to a 1989 Comm ssion report to the
114t h Legi slature on the operational I[imtations on CBITD s
authority to conduct "incidental tour and charter"™ which stated
t hat :

CBI TD shoul d not be allowed to add additi onal
vessels to its fleet to increase its ability
to provide tour and charter services.

The joint report went on to state that the interpretati on of
"incidental" should ensure that tour and charter revenues wl|
remain "incidental" to CBITD s mssion of providing regularly
schedul ed transportation services between the nainland and the
Casco Bay i sl ands.

Finally, OPMF believes that tying tour and charter to a
percentage of CBITD S overall revenue is “an invitation to CBITD
to nmonopolize the tour and charter market.” |In support of its
argunent it points to past reports fromthe Conm ssion to the
Legi sl ature which recomended that a percentage-based standard
not be created and to CBITD s expert M. Silkman who testified
that the percentage of overall revenue has nothing to do with
CBI TD s aut horization to conduct "incidental" tour and charter

servi ce.

C. OPA' s Position

The OPA recommends that the Conm ssion define the word
“Iincidental” so that it limts the extent to which the Transit
District can subsidize its unregulated tour and charter service
with the assets and revenues of its regularly scheduled ferry
service. The OPA proposed the definition of “incidental tour and
charter services” recommended by its witness M. Rubin: “the
provi sion of tour and cruise service on regularly scheduled ferry
runs as well as the use of only one additional vessel beyond
t hose needed for regularly scheduled ferry service.”

The OPA asserts that its definition will permt CBITD
to sell tour, cruise, or charter tickets on regularly schedul ed
ferries. In addition, it would permt CBITD to have one vessel
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as a standby or replacenent in the event that another vessel
requires repair or maintenance, or in the event that CBI TD needs
to provide extra service during peak periods. Under the OPA's
definition, CBITD s use of one extra vessel for tour, cruise, or
charter service would be “incidental” to its provision of

regul ated ferry service.

D. Deci sion on the Definition of Incidental

We believe that it is essential that CBITD s fleet be
properly sized in order to ensure that CBITD s provision of tour
and charter services remain incidental to its provision of
regular ferry service. W believe that the safeguards we have
adopt ed today regarding CBITD s future acquisition of additional
capacity will adequately ensure that CBITD s fleet is properly
sized for regular service. W also agree wwth OPMF and our own
prior decisions that trying tolimt CBITD to a certain
per cent age of revenues for tour and charter services would not
adequately address the issue of excess capacity.

Accordingly, we find that CBITD should be allowed to
provide tour and charter services with any excess capacity found
withinits properly sized fleet. Gven our earlier finding
regarding CBITD s need for a spare vessel, CBITD s excess
capacity will include use of the spare boat when it is not needed
for regular route service, excess space on regular route runs,
and any idle or down tine for vessels used in regular route
service. The phrase “incidental tour and charter” wll be
defined as foll ows:

the provision of tour and crui se service on
regularly scheduled ferry runs as well as the
use of any unused capacity within CBITD s
properly-sized fleet.

VI1. CHAPTER 520”s RESTRICTIONS ON TOUR OPERATORS

Presently, under Chapter 520 of the Comm ssion’s rules, a
charter vessel nust renmain dedicated to the group or person that
it is serving during the duration of the charter. MPUC
Chapt er 520, Section 2(B)(ii). Charter operators are prohibited
from droppi ng off passengers on an island and then returning
| ater on another voyage to pick themup. |If the charter
passengers want to disenbark onto the island, Chapter 520
requires that the charter boat nust remain at the island and wait
for those passengers to return, they may not return to Portland
on CBI TD vessel s.

These limtations do not apply to CBITD. CBITD may sel
tour tickets that allow its passengers to disenbark froma boat
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and return on another CBITD run. CBITD also allows a group to
charter a boat one-way to the island and return to Portland on
regul arly scheduled ferry runs. Even CBITD s expert M. Silkman
acknow edges that this is an unfair advantage and that all tour
operators should be subject to the sane rules.

Chapter 520 was intended to ensure that other tour operators
did not infringe upon CBITD s regul ated services -- the schedul ed
transportation of passengers to the islands in Casco Bay. As
even CBITD admts, however, these Rules provide CBITD with a
di stinct advantage in the tour and charter market. W agree with
CBI TD, however, that this docket is not the appropriate docket to
change our current rules. W had planned to institute a
rul emaki ng on this subject |ast sunmer but del ayed the start of
t hat proceedi ng pending the outcone of this proceeding. W
commt today to begin such a rulemaking so that the final rule
will be conpleted prior to the 1999 tour and charter season.

Dat ed at Augusta, Maine this 11th day of Decenber, 1998.
BY ORDER OF THE COWM SSI ON

Denni s Keschl
Adm nistrative Director

COMM SSI ONERS VOTI NG FOR: Wl ch
Nugent
D anond CONCURRI NG | N PART AND
DI SSENTI NG | N PART. SEE
ATTACHED DI SSENT
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MRS A 8 9061 requires the Public Uilities Comm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
review or appeal of PUC decisions at the conclusion of an
adj udi catory proceedi ngs are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 1004 of the Comm ssion's Rul es of
Practice and Procedure (65-407 C MR 110) within 20 days of
the date of the Order by filing a petition with the

Commi ssion stating the grounds upon which a reconsideration
i s sought.

2. Appeal of a final decision of the Conm ssion nay be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal wth the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

The attachnment of this Notice to a docunent does not
indicate the Commi ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunent does not indicate the Comm ssion's view that the
docunent is not subject to review or appeal.



